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Court of Appeals of the District of Columbia. 


No. 3114. 

The Champion Coated Paper Co., Appellant, 

vs. 

The Joint Committee on Printing, of Congress, etc. 


a Supreme Court of the District of Columbia. 

At Law. No. 60319. 

The Champion Coated Paper Company, Plaintiff, 

vs. 

The Joint Committee on Printing, of Congress, Composed of 
Senators Duncan U. Fletcher, Reed Smoot, and Marcus A. Smith, 
and Representatives Henry A. Barnhart, Harry L. Gandy, and 
Edgar R. Kiess, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition for Writ of Mandamus. 

Filed June 1, 1917. 

In the Supreme Court of the District of Columbia. 

At Law. No. 60319. 

The Champion Coated Paper Co., Plaintiff, 

vs. 

The Joint Committee on Printing, of Congress, Composed of 
Senators Duncan U. Fletcher, Reed Smoot, and Marcus A. Smith, 
and Representatives Henry A. Barnhart, Harry L. Gandy, and 
Edgar R. Kiess, Defendants. 

To the Honorable the Justices of the Supreme Court of the District 
of Columbia: 

Your petitioner, the Champion Coated Paper Co., of Hamilton, 
Ohio, through its attorney, Frank E. Elder, respectfully represents: 

1—3114a 




1 THE CHAMPION COATED PAPER CO. VS. THE 

First. That your petitioner the Champion Coated Paper Co., is a 
taxpayer and a corporation organized under the laws of the State of 
Ohio, with its principal offices at Hamilton, Ohio. That it is one 
of the leading paper manufacturers in the United States, and for 
many years has been a contractor with the United States Government 
for furnishing various descriptions of paper, including Machine 
Finish and Sized and Super Calendared papers, large quantities of 
which are used annually by the Government of the United States. 

Second. That the defendants constituting the membership of the 
Joint Committee on Printing, of Congress, are charged under the law 
with the duty of directing the advertising for proposals for furnishing 
paper for the Public Printing and Binding and with the further 
duty of opening and examining the said proposals on the date 

2 fixed in the advertisements for such opening, and thereupon 
to award to the lowest and best bidder in the interest of the 

Government, a contract for furnishing the several classes and descrip¬ 
tions of paper called for in the said advertisements, and to be fur¬ 
nished in consonance with the said advertisements and the estimated 
quantities therein stated. 

Third. Pursuant to the provisions of the Printing Act, approved 
January 12. lSOo, and acting under the direction of the Joint Com¬ 
mittee on Printing, of Congress, as aforesaid, the Public Printer, on 
December IS, 1910, invited your petitioner to submit a bid for fur¬ 
nishing various lots and descriptions of paper for the use of the 
United States Government, for the year commencing March 1, 1917, 
and ending February 28, 1918, and the said Public Printer, pursuant 
to the laws and instructions aforesaid, forwarded to your petitioner, 
blank forms of proposals, which were filled in and executed by your 
petitioner and filed with the Joint Committee on Printing, within the 
time specified for filing bids. The said forms provided that the pro¬ 
posals would be received until If) o’clock A. M. January 20, 1917, 
at the room of the Joint Committee on Printing, in the Capitol, at 
Washington, and that the proposal would l>e on the last said date and 
hour opened before, and the award of contracts made by the Joint 
Committee on Printing, to the lowest and best bidder for the interests 
of the Government, whose bids are in conformity with the require¬ 
ments of the proposals. Pursuant to the conditions of the said adver¬ 
tisement aforesaid, the Joint Committee on Printing, met on the 20th 
day of January, and at 10 o’clock, the bid of your petitioner together 
with many others was opened and a numl>er of contracts were 
awarded, among them being some contracts to the Champion 
8 Coated Paper Co., the plaintiff, for a limited number of items 
on which the last said named company had bid, and although 
your petitioner’s bids for furnishing all of the items on which it bid, 
were reasonable and consistent with the market price, yet neverthe¬ 
less, the said committee arbitrarily and without authority of law, re¬ 
jected petitioners bid on many of the items. 

Fourth. On February 2, 1917, the Public Printer, pursuant to the 
Printing law and acting under the direction of the Joint Committee 



JOINT COMMITTEE ON PRINTING, OF CONGRESS, ETC. 
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on Printing, again advertised for proposals and invited your peti¬ 
tioner to submit another hid for furnishing the various lots and de¬ 
scriptions of paper required for the public printing and binding, from 
the 1st day of March, 1917, to the 28th day of February, 1918, and 
the said Public Printer, pursuant to the laws and instructions afore¬ 
said, forwarded to your petitioner blank forms of proposals, upon 
which your petitioner again submitted bids on many of the items 
called for in the second proposals, and on February 17, 1917, your 
petitioner’s second hid together with many others, was opened by the 
Joint Committee on Printing, and although your petitioner was the 
lowest bidder on many of the items (as indicated by the schedule of 
proposals herewith accompanying, marked exhibit “A” and prayed 
to l>e made a part hereof) and although your petitioner’s bids were 
reasonable and consistent with the market price, strictly formal and 
complied literally with all of the requirements of the law and specifi¬ 
cations. in so far as the specifications were in harmony with the law, 
and although your petitioner had for many years been furnishing to 
the United States Government, the quantities, qualities and 
4 descriptions of paper on which it was the lowest bidder at 
the last said opening of bids and had always been regarded 
as a satisfactory bidder by the Joint Committee on Printing, never¬ 
theless the said Joint Committee on Printing, without authority of 
law and in utter disregard of the legal rights of your petitioner, arbi- 
trarilv rejected all of the bids of your petitioner and instructed the 
Public Printer to notify your petitioner that said Committee had re¬ 
jected all of its bids and that the Government would purchase in 
the open market the paper called for in the advertisement of Febru¬ 
ary 2, 1917, aforesaid, (a copy of which advertisement is herewith 
accompanying, marked exhibit *T>” and prayed to be made a part of 
this petition) and on February 21, 1917, the said Public Printer 
notified this petitioner of the action of the Joint Committee as fol¬ 
lows : 

Office of the Public Printer, 

Washington, Feb. 21, 1917. 

Gentlemen : T have the honor to advise that the Joint Committee 
on Printing, at its meeting on Feb. 20, rejected all bids submitted 
for opening Feb. 17, with the exception of Lots 66 and 97, specify¬ 
ing paper for United States Postal Money Orders. 

Paper for public printing and binding work, for the furnishing of 
which no contracts are awarded, will therefore be purchased in the 
open market from time to time as the requirements seem to demand. 
Respectfully, 

CORNELIUS FORD, 

Public Printer, 
By EDWARD S. MOORES, 

Purchasing Agent. 

The Champion Coated Paper Co., North B. St., Hamilton, Ohio. 
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5 Five. Your petitioner further represents that sections 4 

and 5 of the Printing Act, recite as follows: 

Section 4. “The advertisements shall specify the minimtm portion 
of each quality of paper required for either three months, six 
months, or one year, as the Joint Committee on Printing, shall de¬ 
termine; but when the minimum portion so specified exceeds, in any 
case, one thousand reams, it shall state that proposals will he received 
for one thousand reams or more.*’ 


Section 5. “The sealed proposals to furnish paper shall he opened 
in the presence of the Joint Committee on Printing, and the con¬ 
tracts shall he awarded by them to the lowest and l>est bidder for the 
interest of the Government; hut they shall not consider any pro¬ 
posal which is not accompanied by a l>ond approved by a judge or 
clerk of a court of record in the penalty of five thousand dollars 
that the bidder or bidders, if his or their proposal is accepted, shall 
enter into a contract to furnish the articles proposed for and by satis¬ 


factory evidence that the person making it is a manufacturer of or 
dealer in (he description of paper which he proposes to furnish.” 

And your petitioner further represents that at the last said open¬ 
ing of bids, its bids were the lowest on items numl)ered 4 to 30 inclu¬ 
sive, 32 and 33, 5a, to 28a. inclusive, 30a, 48, 50, 51, 52, 55, 57, 157, 
158, 109, and 178, see exhibit “A” and the aggregate of petitioner’s 
bids for furnishing all the said items and the estimated quantities 


on each was $1,787,784.00. 


Six. Your petitioner further represents that the action of the Joint 
Committee on Printing, in rejecting its last said bids aforesaid, was 
inimical to the interests of the United States and contrary to the 


mandatory provisions of section 5, and other sections of the Print¬ 
ing Act of January 12, 1895, and that the said Committee by their 
rejecting the bids of your petitioner unlawfully and arbitrarily de¬ 
prived your petitioner of its vested right to a contract or contracts for 
all of the items upon which it was the lowest bidder at the last 
G said opening of bids, which right attached instantly it was dis¬ 
closed that your petitioner's bid was formal and in strict ac¬ 
cordance with the law and that it was the lowest bidder on the said 


items. 


Seven. Your petitioner further represents that the said Joint 
Committee on Printing, acted unlawfully and in derogation of your 
petitioner’s rights, when said committee rejected the bids of your 
petitioner at the last said opening of bids for the purpose of pur¬ 
chasing in the open market the paper called for in the several items 
upon which your petitioner was the lowest bidder, as there is no au- 
thoritv of law for the Public Printer, to purchase such quantities of 
paper in the open market, either on his own motion, or by direction 
of the Joint Committee on Printing, and vour petitioner further rep¬ 
resents that under the provisions of sections 9, 11 and 12 of the 
Printing Act, of January 12, 1895, the Public Printer is inhibited 
from buying in the open market such quantities of paper called for 
in the several items on which your petitioner bid at the last said open¬ 
ing of bids and which bids were rejected as aforesaid, by the said 

Joint Committee on Printing. 
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Printing Papers—Continued. 
Machine-finish Printing, No. 1—Continued. 


Quantity 

asked 

for year 
ending 
February 
28, 1918. 


Pounds. 


Bryant Paper Co.. The Champion 
Kalamazoo, Coated Paper Co., 
New Mieh. Hamilton, Ohio. 

Lot No. 41 50 


Cents 
per lb. 

Net. 


Cents 
per lb. 


Machine-finish Printing Paper, No. 1, 
basis, cut 24 x 32 inches. Flat. 

Machine-finish Printing Paper, No. 1. 
basis, cut 24 x 38 inches. Flat. 

Machine-finish Printing Paper. No. 1. 
basis, cut 24 x 38 inches. Flat. 

Machine-finish Printing Paper. No. 1. 
basis, cut 24 x 38 inches. Flat. 

Machine-finish Printing Paper, No. 1. 
basis, cut 24 x 38 inches. Flat. 

Machine-finish Printing Paper, No. 1. 
basis. Rolls, 38 and 48 inches wide. 

Machine-finish Printing Paper. No. 1. 
basis. Rolls. 38 and 48 inches wide. 

Machine-finish Printing Paper, No. 1. 
basis. Rolls, 38 inches wide. 

Machine-finish Printing Paper. No. 1. 
basis. Rolls, 38 inches wide. 

Machine-finish Printing Paper. No. 1. 
basis. Rolls, 38 inches wide. 

Machine-finish Printing Paper, No. 1. 
basis. Rolls, 38 and 48 inches wide. 

Machine-finish Printing Paper. No. 1. 
basis. Rolls, 38 and 48 inches wide. 

Machine-finish Printing Paper, No. 1. 
basis. Rolls, 38 and 48 inches wide. 

Machine-finish Printing Paper. No. 1, 
basis. Rolls. 38 and 48 inches wide. 

Machine-finish Printing Paper, No. 1, 
basis. Rolls, 38 and 48 inches wide. 

Machine-finish Printing Paper, No. 1. 
basis. Rolls, 38 and 48 inches wide. 

Machine-finish Printing Paper. No. 1. 
basis. Rolls, 38 and 48 inches wide. 

Machine-finish Printing Paper. No. 1, 
basis. Rolls, 38 and 48 inches wide. 

Machine-finish Printing Paper, No. 1, 
basis. Rolls, 38 and 48 inches wide. 


Machine-finish Printing Paper. No. 1. 2.~> x 
basis. Rolls, 9 inches wide. 

Machine-finish Printing Paper, No. 1. 25 x 
basis. Rolls, 19 inches wide. 

Machine-finish Printing Paper. No. 1, 25 x 
basis. Rolls, 19 inches wide. 

Machine-finish Printing Paper. No. 1. 25 x 
basis. Rolls. 19 inches wide. 

Machine-finish Printing Paper. No. 1. 25 x 
basis. Rolls. 19 inches wide. 

Machine-finish Printing Paper, No. 1, 25 x 
basis, cut 38 x 48 inches. Flat. 


38 

38 

38 

38 

38 

38 


inches 35-pound 

300,000 

5a 

• • • • 

s. 32 

inches 35-pound 

300,000 

0a 

• • • • 

8.32 

inches 35-pound 

300,000 

7a 

• • • • 

8.32 

inches 35-pound 

300,000 

8 a 

• • • • 

8.32 

inches 35-pound 

300,000 

9a 

• • • • 

8.32 

inches 35-pound 

1,200,000 . 

10a 

8.5 

8.04 

inches 35-pound 

1.200,000 

11a 

8.5 

8.04 

inches 35-pound 

300,000 

12a 

8.5 

8.12 

inches 35-pound 

300,000 

. 13a 

8.5 

8.12 

inches 35-pound 

300,000 

14a 

8.5 

8.12 

inches 35-pound 

300,000 

15a 

8.5 

8.12 

inches 35-pound 

300,000 

16a 

8.5 

8.12 

inches 35-pound 

300,000 

17a 

8.5 

8.12 

inches 35-pound 

300,000 

18a 

8.5 

8.12 

inches 35-pound 

300,000 

19a 

8.5 

8.12 

inches 35-pound 

300,000 

20a 

8.5 

8.12 

inches 35-pound 

300,000 

21a 

8.5 

8.12 

inches 35-pound 

300,000 

22 a 

8.5 

8.12 

inches 35-pound 

300,000 

23 a 

8.5 

8.12 

inches 35-pound 

150,000 

24a 

• • • • 

8.22 

nches 35-pound 

300,000 

25 a 

8.5 

8.12 

nches 35-pound 

300.000 

26a 

8.5 

8.12 

nches 35-pound 

300.000 

27 a 

8.5 

8.12 

nches 35-pound 

300,000 

28a 

8.5 

8.12 

nches 35-pound 

1,000,000 

30a 

• • • • 

8.32 




11 


Sized and Supercalendered Printing (Sample A). 


Sized and Suj>erealendered Printing Paper (Sample A), 25 x 38 
inches 40-pound basis, cut 24 x 38 and 38 x 48 inches. Flat. 

Sized and Supercalendered Printing Paper (Sample A), 25 x 38 
inches 45 and 60-pound basis, cut 24 x 38 and 38 x 48 inches. 
Flat. 

Sized and Supercalendered Printing Paper (Sample A). 25 x 38 
inches 45-pound basis, cut 3114 x 4514 inches. Flat. 

Sized and Supercalendered Printing Paper (Sample A), 25 x 3* 
inches 45-pound basis, cut 3114 x 4514 inches. Flat. 

Sized and Supercalendered Printing Paper (Sample A), any size 
on 25 x 38 inches 45 and 50-pound basis. Flat, maximum width 
42 inches. 


Halftone Printing. 


Halftone Printing Paper. 25 x 38 inches 80-pound basis, cut 24 x 
38 and 38 x 48 inches. Flat. 


c Bid based on 1.000 reams or any part thereof. Lot 149. 1.500 







“TTTmT^l anna. 


Wood Manila Paper. any size on *24 x 36 inches 40 to 60 pound 
bases. Flat. 

Wood Manila Paper, any size on *24 x 36 inches 40 to 60 pound 
bast's. Polls; width, minimum 6 inches, maximum 48 inches. 


tor year 
ending 
February 

28. 1918. 

New 

Lot No. 

o 

Q • 
w o 

-OO 

5 

45 

< £ 

; ^ 

* * 

4<» 

81" 

93 

a 

o O 

00 

© .S JX 
^4 > ir 

*£ £ 

52 

Cents 
per lb. 

Cents 

per ll». 

Cents 
per lb. 

Cents 
per lb. 

Pounds. 






100,000 

157 

J8.798 

i . i t 

7.57 

k 7.76 

400,000 

158 

PS. 7*29 

i .ii 

7.46 

k 7.76 


J Pot ir>0 based on bidders sample maximum quantity 1*20,000 pounds in sizes to 611 machine measuring 11*2 inches; second and 
third prices, on definite quantity to be taken within 130 days; lots 157 and 158 full quantity in 140 days; jots 159. 160. 163 to 166. 
inclusive, quantity to be stated by M ay 12. 1017. 

.. t < .< .1 11*" • i l i 1 “O _1 i 


k Pot 156 three months delivery in car lots; lot 158 car lots. 
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Manila Hoard. 


Manila Hoard, 2‘2'j x ‘28 1 o inches 75-pound basis, 
inches wide. 


Rolls. 



('ream Bristol Board. 


t 'ream Bristol Hoard, 22 1 \ 28C, inches 100-pound basis. 

PP,<. inches wide. 



Quantity 
asked 
for year 
ending 
February 

28. 1918. 

New 
liOt No. 

>*’ 

X z, 

c 

x *2 

* 5 
t -g 

! a 

v 

40 

£ .£ 

•«* 

^ - 

£ - — 

5 | 

x IL 

50 

• • 

c «<" 

— 

£ 

•» if 

t£ 0 

^ >* 

* 

z 

P r 
* 

>4* 

53 



Cents 
per lb. 

Cents 
per lb. 

Cents 
per lb. 

Pounds. 

40.000 

169 

Net. 

10.1 

Net. 

8.75 

Net. 

9.9 

100.000 

178 

• • • • 

10.*25 

• • • • 
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Eight. Your petitioner further represents that its bids on the 
several items called for in the second advertisement aforesaid, on 
which it was the lowest bidder, were fair, reasonable and consistent 
with the market price, that its bids were made in good faith, that 
your petitioner holds itself ready to carry out its offer for the fur¬ 
nishing of said paper, that it was the lowest and best bidder in the 
interest of the Government, within the contemplation of the law, and 
that the action of the Joint Committee on Printing in rejecting its 
hid at the last said opening of bids, was without authority of 

7 law, and is to the great injury of your petitioner. 

Wherefore your petitioner prays: 

First. That a writ of mandamus be issued and directed against 
the defendants, the said members of the Joint Committee on Print¬ 
ing, of Congress, as follows: Senators, Duncan IT. Fletcher, Marcus 
A. Smith and Reed Smoot, and Representatives, Henry A. Barn¬ 
hart, Harry L. Gandy, and Edgar R. Kiess, commanding them to re¬ 
consider their action by which the bids of your petitioner on the 
items on which this petitioner was the lowest bidder at the last said 
opening of bids, was rejected, and to award a contract or contracts 
to this petitioner for furnishing the paper called for or required from 
each of the said items. 

Second. That a rule may be issued and served upon respondents 
directing them to appear and show cause, if any they may have, why 
the prayers of this petitioner should not be granted. 

Third. That such other and further relief may be granted to your 
petitioner, as to the court may seem proper. 

CHAMPION COATED PAPER CO., 
By FRANK E. ELDER, Attorney. 

District of Columbia, s»: 

Before me W. Hayden Collins a Notary Public, in and for the 
District of Columbia, personally appeared FYank E. Elder, who made 
oath that he is the attorney for the petitioner and is authorized by it 
to institute these proceedings; that he has read the foregoing peti¬ 
tion by him subscribed; that he is familiar with the facts and circum¬ 
stances upon which the said petition is based, and that the facts set 
forth in said petition are true to the best of his knowledge 

8 and belief. 

FRANK E. ELDER, 
Attorney for Petitioner. 

Subscribed and sworn to before me this 31st day of May 1917. 

Tseal.] w. HAYDEN COLLINS, 

Notary Public, D. of C. 


(Here follow pasters, marked pages 9 to 13.) 
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14 Exhibit B. 

Proposal. 

The Joint Committee on Printing, The Capitol, Washington, 1). C.: 

The undersigned,-of-, State of- hereby pro¬ 

pose to supply the Government of the United States with so'much 
of the paper, more or less, embraced in the following Schedule, 
as may l>e required for the public printing and binding from March 
1, 1917, to February 28, 1918, at the price stated for each lot and in 
accordance with the advertisement, instructions, schedule, specifica¬ 
tions, and samples furnished by the Public Printer, which advertise¬ 
ment, instructions, schedule, specifications, and samples are hereby 
made a part of this proj>osal: 

Advertisement. 

Sealed proposals will he received until 10 o’clock a. m., February 
17, 1917, at the room of the Joint Committee on Printing, in the 
Capitol, Washington, I>. C., for furnishing the paper for the public 
printing and binding from the 1st day of March, 1917, to the 28th 
day of February, 1918. The proposals will be opened before and 
the awards of contracts made by the Joint Committee on Printing 
to the lowest and best bidders for the interests of the Government 
whoso bids are in conformity with the requirements of the proposals. 
The committee reserves the right to reject any or all bids or to accept 
any bid or any part and reject the other part, if, in its opinion, such 
action would lx* in the interest of the Government. 

Blank proposals containing the instructions, schedule, and speci¬ 
fications, accompanied by standard samples, may be obtained by ad¬ 
dressing Cornelius Ford. Public Printer, Washington, D. C. 

Contracts will l>e entered into for supplying the quantities re¬ 
quired, whether more or less than the estimates. 

The approximate estimated quantities set forth in detail in the 
schedule comprise: 

810.000 pounds news-print paper. 

11,890,000 pounds machine-finish printing paper. 

20,000 pounds antique-laid printing paper. 

1,995,000 pounds sized and supercalendered printing paper. 

800,000 pounds halftone printing paper. 

200,000 pounds tablet writing paper. 

851,000 pounds writing paper, machine-dried. 

8,000 pounds writing paper, tub-sized, loft-dried, 

400.000 pounds I" S M O blue safety machine-finish paper. 

41,000 pounds ledger paper, colored, tub-sized and loft-dried. 

750 pounds ruled manila tissue. 

5,000 pounds white tissue paper. 

2,000 pounds cream and white stereo tissue paper. 

275,000 pounds cover paper, j 
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100,000 pounds Kraft wrapping paper. 

885,000 pounds manila paper. 

20,500 pounds manila tympan paper. 

130,000 pounds manila board. 

25,000 pounds cardboard. 

780,000 pounds bristol board. 

10,000 pounds index bristol board. 

2,000 pounds white paraffine paper. 

00,000 pounds monotype keyboard and casting-machine paper. 

10,000 pounds plate-wiping paper for embossing presses. 

9,000 pounds lining and stripping paper. 

200 reams lining paper. 

1,500 pounds paperoid. 

3,000 pounds red pressboard. 

1,000 sheets parchment, 15 x 21 inches. 

1,000 pounds news board. 

100,000 pounds chip board. 

308,000 pounds strawboard.. 

7o,000 pounds box board, lined. 

850.000 pounds binder’s board. 

40,000 pounds trunk board. 

In cases where more tban 1,000 reams are called for proposals 
will be received for 1,000 reams or more. 

By direction of the Joint Committee on Printing. 

CORNELIUS FORD, 

Public Printer. 

Washington, D. C., February 2, 1917. 

Note.— The standard samples which accompanied proposal form 
issued December 18, 1910, apply to this proposal. 

15 Instructions. 

Proposals. 

No. 1. Preference will be given to bidders who comply literally with 
all the conditions of the following instructions, but bidders may base 
their pro|x>sals upon such other terms and conditions as they desire 
to submit. No proposal will be considered which is not complete 
within itself and is not based on the standard samples and specifi¬ 
cations. Proposals based on the bidder’s samples will not be con¬ 
sidered. except on Lots Nos. 37 and 38. 

No. 2. Proposals will be opened publicly, read aloud, and recorded 
in the room of the Joint Committee on Printing in the Capitol, at 
10 o’clock a. m., on February 17, 1917. Bidders or their representa¬ 
tives may be present. Proposals must be in the hands of the Chair¬ 
man of the Joint Committee on Printing at or before the time set for 
opening. No consideration will be given to any proposal received at 
a later hour or day, whatever may be the cause of delay. 
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No. 3. The awards of contracts will Ikj made by the Joint Com¬ 
mittee on Printing to the lowest and l>est bidders for the interest of 
the Government whose bids are in conformity with the requirements 
of the proposal. The Committee reserves the right to waive tech¬ 
nical defects, to reject any or all bids, or to accept any bid or any 
part and reject the other part, if, in its opinion, such action would he 
in the interest of the Government. 

No. 4. E ach lot of paper will he considered separately. Bidders 
may bid for one or more of the lots. 

No. 5. In lots where more than 1,000 reams are called *br, pro¬ 
posals will he received for 1,000 reams or more. * J 

No. 0. Bids must he made in cents and decimals. Bids quoting 
a discount or in anywise conditional will not he considered. 

No. 10. If a bidder desires to withdraw his proposal, he may do so 
without prejudice to himself, bv submitting such a request in writ¬ 
ing to the Chairman of the Joint Committee on Printing l>efore (but 
not after) the time fixed for opening. When the proposal is reached 
at the opening it will he returned unread to the bidder. 

Quantity and Quality. 

No. 13. The subjoined Schedule specifies the quantity, as nearlv 
as can 1 k> estimated, and the quality of each kind of paper required, 
hut the contractor must furnish the quantity which may he needed, 
whether more or less than the estimate. Whenever the fair and rea¬ 
sonable market price for any paper proposed for herein varies 20 per 
cent or more above or below the accepted proposal price, each party 
to the contract reserves the right to annul said contract, without 
claim of loss or damage resulting from such action, and such an¬ 
nulment shall Income effective after 15 days’ notice in writing 
thereof, and then only at the expiration of either three months, six 
months, or nine months from March 1, 1017: and the Government 
furthermore reserves the right, after annulment or notice therof, to 
proceed to contract for and purchase such of the paper provided for 
in said contract as it may require for the public printing and binding 
during the remainder of the contract year the same as if no contract 
had l>een made therefor. In event of such annulment, the con¬ 
tractor will not he considered in default of his contract nor will he 
l>e proceeded against by the Government as if he were a defaulting 
contractor. The contractor will he reouired to furnish such quanti¬ 
ties of paper as may he needed for the public printing and bind¬ 
ing, whether the orders of the Public Printer are more or less 
10 than the estimates stated herein, up to the time his contract 
shall have been annulled or the contract year shall have ex¬ 
pired. The stated quantities are, however, the quantities that will 
be required for the public printing and binding during the entire 
contract year as near as may be estimated. The Public Printer will 
not undertake to purchase, during the period a contract may he in 
force, quantities of paper in excess of the amount required for the 
public printing and binding during such period. 

No. 15. Tolerances.—On account of unusual trade conditions re- 
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suiting from the European War, the following tolerance will be al¬ 
lowed in the specifications as stated herein for paper furnished under 
this proposal : 

Stock. Paper requiring 50 per cent or more of rag, manila, or jute 
stock will he accepted at a reduction of not to exceed 15 per cent 
in the specified stock, provided the paper otherwise conforms in all 
particulars to the standard specifications therefor. 

Strength. Paper requiring 50 per cent or more of rag, manila, or 
jute stock will he accepted at a reduction of not to exceed 15 per cent 
in the s]>eeified bursting strength, provided the paper otherwise con¬ 
forms in all particulars to the standard specifications therefor. 

17 Contract. 

No. 40. The successful bidders will l>e required to enter into a 
contract to furnish the quantities required, whether more or less 
than the estimates, and to conform in every particular to the instruc¬ 
tions, schedule, specifications, and standard samples as fixed upon 
by the Joint Committee on Printing and furnished by the Public 
Printer. 

18 By Direction of the Joint Committee on Printing: Wash¬ 
ington, D. C., February 2, 1017. 

CORNELIUS FORD, 

Public Printer. 

19 Supreme Court of the District of Columbia. 

Saturday, June 2nd, 1917. 

Session resumed pursuant to adjournment, Hon. F. Tv. Siddons, 
Justice presiding. 

******* 

Upon consideration of the petition, filed herein and the applica¬ 
tion of petitioner by its attorney of record, for a Rule to Show Cause, 
it is ordered that such application be and the same is hereby denied. 

Opinion. 

Filed June 2, 1917. 

******* 

The Champion Coated Paper Company has filed its petition for a 
writ of mandamus against the Joint Committee on Printing of Con¬ 
gress, composed of three members of the United States Senate and 
three members of the United States House of Representatives, whose 
names appear al)ove, and has applied to the Court for a rule to show 
cause, directed to said respondents, requiring them to show cause at a 
day to l>e designated why a writ of mandamus should not be issued 
as prayed in the petition. 

2—3114a 
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The prayer of the petition is that the writ he issued and di- 

20 rected against the respondents composing the Joint Com¬ 
mittee on Printing 

“commanding them to reconsider their action hv which the bids of 
vonr petitioner on the items on which this petitioner was the lowest 
bidder at the iast said opening of bids, was rejected, and to award a 
contract or contracts to this petitioner for furnishing the paper called 
for or required from each of the said items. ,, 

There is also a prayer for general relief. 

The ease made out bv the petitioner is that the petitioner was a 
bidder for furnishing various lots and descriptions of paper for the 
use of the I nited States Government for the rear commencing 
March 1. 1917. and ending February 28, 1918. The petitioner had 
submitted bids in conformity with an advertisement for such bids, 
and at the time stipulated in the advertisement the bids were opened 
and the petitioner received an award of contracts for some of the 
items on which the petitioner had bid. As to the others, the Com¬ 
mittee, according to the pet it ion, arbitrarily, and without authority 
of law. rejected them. Later, however, there was another advertise¬ 
ment for proposals or bids held at the direction of the Joint Com¬ 
mittee on Printing, and the petitioner was invited to submit another 
bid for furnishing various lots and descriptions of paper required 
for the public printing and binding for the year mentioned above, 
and the petitioner with others sul milted its bid, and at the time 
specified in this second advertisement the bids so submitted were 
opened by the Joint Committee on Printing; and. according to the 
petition, although the petitioner wa« the lowest bidder on many of 
the items, and although these bids were reasonable and consistent 
with the market price, strictlv formal and complied literally with all 
the requirements of the law and specifications, in so far as 

21 the specifications were in harmonv with the law, nevertheless, 
the said Committee, without authority of law. and in utter 

disregard of the legal rights of the petitioner arbitrarily rejected all 
of its bids and instructed the Public Printer to notify the petitioner 
that said Committee had rejected all of its bids, and that the Gov¬ 
ernment would purchase in the open market the paper called for in 
the advertisement. Tt further appears bv the petition that the action 
of the Joint Committee was a rejection of all bids submitted, of others 
as well as of the petitioner, with the exception of two lots described as 
Lots fib and 97, specifving paper for United States money orders, 
for which lots the petitioner does not appear to have submitted a bid. 

This action of the Committee the petitioner alleges to he unlawful 
and a denial of its rights, and it relies on certain provisions of what 
is known as the Printing Act (Act of Congress approved January 12, 
1895. 28 Stat. L. 6011. its contention coming to this: that under 
said law, if it appears that a« a result of the competitive bidding re- 
ouired it develops that one bidder is the lowest and best bidder, no 
discretion remains in the Committee, but that it must award the con¬ 
tract to this lowest and best ladder. 

In the opinion of the Court, this is not a sound contention and is 
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not the law. Section 5 of the so-called Printing Act provides, inter 
alia, that: 

“The sealed proposals to furnish paper shall he opened in the 
presence of the Joint Committee on Printing, and the contracts shall 
he awarded hy them to the lowest and best bidder for the interest of 
the Government (Underscoring hy Court.) 

The advertisement for proposals or bids, in response to 

22 which the petitioner submitted its bids, copy of which adver¬ 
tisement is attached to and made a part of the petition, con¬ 
tains this provision, among others: 

“The committee (meaning the respondent Joint Committee on 
Printing) reserves the right to reject anv or all bids or to accept any 
bid or any part and reject the other part, if, in its opinion, such 
action would he in the interest of the Government.” 

That such a provision was proper and was within the authority 
of the Joint Committee to insert seems obvious in the light of the 
language of the Printing Act quoted above. 

The petitioner submitted its proposals or bids under the condi¬ 
tions imposed by this advertisement. According to the petition, 
the Committee exercised this reservation by rejecting all of the bids 
submitted by the petitioner and others, with the single exception 
mentioned above. The Court is now asked hy this petition to revise 
the action of the Committee in this behalf, and require the Com¬ 
mittee by the writ of mandamus to reconsider its action and award 
to the petitioner contracts for the items upon which it was the lowest 
and best bidder on the occasion mentioned. 

The Court is of the opinion that it has no power or authority to do 
anything of the kind. To comply with the prayer of this ]>etition 
would, in effect, call for a construction of the law under which this 
Court would have to require the Committee to award contracts to the 
lowest and host bidder no matter what price was submitted in the 
proposal or bid. To so hold would he to place the Government com¬ 
pletely at the mercy of bidders. No matter how outrageously high a 
price might he tested hy market and other appropriate conditions to 
be considered, if it happened to be the lowest and best bid, the con¬ 
tract nevertheless must he awarded. 

23 Tn the opinion of the Court, this is not the law. On the 
contrary, the law in the matter of awarding contracts on bids 

thus submitted gives to the Joint Committee on Printing a judgment 
and discretion to exercise “for the interest of the Government.” 
That judgment and discretion cannot he reviewed, much less revised, 
by the process of mandamus. 

This being the case revealed hy the petition and applicable rules 
of law, the rule to show cause asked for should not he issued, and it is 
therefore denied. 

F. L. SIDDONS, 

Justice. 


June 2, 1917. 
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Supreme Court of the District of Columbia. 

Monday, June 4th, 1917. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

******* 

Comes now the petitioner by its attorney of record and in open 
court, elects to stand u|>on its petition herein filed. Whereupon, it 
is ordered that said petition he and is hereby dismissed and it is con¬ 
sidered that the defendants go hence without day, and he for noth¬ 
ing held. 

From the foregoing, the petitioner by its attorney of record in 
open court, notes an appeal to the Court of Appeals; whereupon, the 
penalty of a lnmd for costs is fixed in the sum of One Hundred Dol¬ 
lars ($100.00) with leave to deposit $50.00 with the clerk, in lieu 
thereof. 

24 Memorandum. 

June 22, 1917.—Appeal Bond approved and filed. 


Assignments of Error. 

Filed June 20, 1917. 

******* 

The following are the assignments of error. 1 The Court erred in 
declining the rule to show cause, 2 The Court erred in dismissing the 
plaintiffs petition, 3 The Court erred in holding that the Com¬ 
mittee had a right to reject petitioner’s hid, when it was the lowest 
and l>est hid submitted, for the purjK>se of purchasing the paper in 
the open market. 

FRANK E. ELDER, 

Attorney for Plaintiff. 


Designation of Record. 

Filed June 26, 1917. 

******* 

The Clerk of said Court will include the following in the designa¬ 
tion of record. 1 Appearances, order, Petition, Affidavit and ex¬ 
hibits^) Exhibit A, p. 1-, 1, 1 a, 2, 9,10 Exhibit B p-. 1 to 5 inclusive, 
2 Application for Rule to show cause denied, 3 Dismissal of petition 
note of appeal 4 Bond for costs fixed at $100.00 or $50.00 deposit, 
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5 Opinion of Court, G Appeal bond approved and filed, 7 This desig¬ 
nation. 

FRANK E. ELDER, 

Attorney for Plaintiff. 


25 Supreme Court of the District of Columbia. 
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IN THE 

Court of Appeals, District of Columbia 


OCTOBER TERM 1917. 


No. 3114, 

Special Calendar. 

No. 12. 


THE CHAMPION COATED PAPER CO., Appellant, 

vs. 

THE JOINT COMMITTEE ON PRINTING OF 
CONGRESS, composed of Senators, 

DUNCAN U. FLETCHER, REED SMOOT, and 
MARCUS A. SMITH, and Representatives, 

HENRY A. BARNHART, HARRY L. GANDY, and 
EDGAR R. KIESS, Appellees. 


BRIEF FOR APPELLANT. 


STATEMENT OF FACTS. 

The Champion Coated Paper Company, a taxpayer and 
a corporation organized under the laws of the state of 
Ohio with its principal offices at Hamilton, Ohio, is one 
of the leading paper manufacturers in the United States. 
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It has for many years furnished various descriptions of 
paper to the U. S. Government, and it was one of several 
manufacturers who were invited by the United States 
through the Government’s lawfully designated instrument¬ 
ality to furnish a bid for supplying the several quantities 
and descriptions of paper required by the U. S. for the 
fiscal year beginning March 1, 1917, and ending February 
28, 1918. Under the law the duty of advertising for 
proposals to furnish the paper for the Public Printing and 
Binding for the Government devolves upon the Public Print¬ 
er under the direction of the Joint Committee on Printing 
of Congress. It is conceded that in the present instance 
the law in this regard was satisfied. The Champion Coated 
Paper Company together with a number of other bidders 
having complied with the request of the Government to 
furnish bids, the bids were on the 20th day of January, 
1917 , opened according to law, by the Joint Committee on 
Printing and contracts for a number of items or lots were 
awarded, some of them being awarded to the Champion 
Coated Paper Company. The other bids were by the Com¬ 
mittee rejected, and on February 2nd. another advertise¬ 
ment was sent out inviting new bids for furnishing the 
items which were rejected on January 20th. (Rec. p. 6). 
In response to the second advertisement and request for 
bids the Champion Coated Paper Company together with 
other bidders submitted a bid for furnishing several lots 
and descriptions of paper called for in the said advertise¬ 
ments. Pursuant to the terms of the advertisements the 
last said bids were opened by the Joint Committee on 
Printing on February 17 . 1917 , when it was discovered 
that the Champion Coated Paper Company was the lowest 
bidder for furnishing lots No. 4 to 30 inclusive, 32 and 
33, 5A to 28A inclusive, 30A, 48, 50, 51, 52, 55, 57, 157, 
158, 169 and 178, (Rec. Exhibit A) and that the aggregate 
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of the appellant’s bids for furnishing the estimated quantity 
of all of the said items was $1,787,784. On February 21st, 
1917, the Joint Committee on Printing, through the Public 
Printer advised the appellant that the Committee had 
decided to reject all bids opened on February 17th, except¬ 
ing lots 66 and 97, calling for Post Office Money Order 
paper and further informing the appellant that the paper 
for the Public Printing and Binding for which no contracts 
had been awarded would be purchased in the open market. 
(Rec. p. 3). 

On the 31st of May, 1917, the appellant filed a petition 
in the Supreme Court of the District of Columbia praying 
for a writ of madamus to compel the Joint Committee on 
Printing to award it a contract for furnishing the paper 
called for in the several lots on which the Champion Coated 
Paper Company was the lowest bidder. (Rec. pp. 1-5). 
The Petitioner showed to the court that the Joint Com¬ 
mittee on Printing had awarded several items to it at the 
first said opening of bids which characterized the Peti¬ 
tioner as a responsible bidder. (Rec. p. 2, par. 3). The 
Petitioner also showed to the Court that its bids for fur¬ 
nishing the several items were in each instance consistent 
with the market price and reasonable and that the Joint 
Committee on Printing had unlawfully rejected petitioner’s 
bids for the unauthorized purpose of purchasing the paper 
therein called for in the open market. (Rec. p. 3). 

The petition concluded with prayers for a reconsider¬ 
ation of the action by the Committee in rejecting peti¬ 
tioner’s bids on the items on which it was the lowest bidder 
and that a rule might be issued and served upon the Com¬ 
mittee directing them to appear and show cause why the 
prayers of the petition should not be granted, concluding 
with a general prayer for relief. (Rec. p. 5). A rule 
in due form was submitted to Mr. Justice Siddons sitting 
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in one of the circuit divisions of the Supreme Court of the 
District of Columbia, and he refused to sign and issue the 
same. The court finally dismissing the petition and refus¬ 
ing the rule from which decision the case is brought here 
on appeal. 

t 

ASSIGNMENT OF ERRORS. 

1. The Court erred in declining the rule to show cause. 

2. The Court erred in dismissing plaintiff’s petition. 

3. The Court erred in holding that the Committee had 
a right to reject petitioner's bid, when it was the lowest 
and best bid submitted, for the purpose of purchasing the 
paper in the open market. 

i 

ARGUMENT. 

FIRST AND SECOND ASSIGNMENTS OF ERROR. 

It is not contended that the Supreme Court of the 
District is lacking in authority, to exercise jurisdiction 
over proceedings in mandamus. Peremptory or alternative 
writs have been abolished and a rule substituted therefor. 
Section 1274 of the code of laws for the District of Col¬ 
umbia provides that— 

t 

0 

“Upon the filing of such petition the court may 
lay a rule requiring the defendant therein named to 
show cause, within such time as the court may deem 
proper, why a writ of mandamus should not issue as 
prayed, a copy of which rule shall be served upon 
such defendant by a day to be therein limited.’* 
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Section 1280 provides that— 

“If the defendant shall neglect to file his answer to 
the petition by the day named in the order’ of the 
court, after being served with notice thereof, the said 
court shall thereupon proceed to hear the said petition 
ex parte , within five days thereafter, and if it shall 
be of opinion that the facts and law of the case auth¬ 
orize the granting of a mandamus as prayed, it shall 
thereupon without delay order a peremptory manda¬ 
mus to issue , and shall also adjudge to the petitioner 
his costs of suit.” 

And section 1281 is as follows: 

“If the court shall upon such ex parte hearing, be 
of opinion that the facts and law of the case do not 
authorize the granting of a mandamus, it shall dis¬ 
miss such petition with costs.” 

In Osborne vs. the Bank (9 Wheaton, 819) Chief Justice 
Marshall quoting from the Constitution said: 

“The judicial power shall extend to all cases, in 
law, and in equity, arising under this Constitution, 
the laws of the United States, and treaties made, or 
which shall be made, under their authority.” 

Continuing the Chief Justice said: 

“This clause enables the judicial department to 
receive jurisdiction to the full extent of the Constitu¬ 
tion, laws, and treaties of the United States, when 
any question respecting them shall assume such a form 
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that the judicial power is capable of acting on it. 
That power is capable of acting only when the subject 
is submitted to it by a party who exerts his right in 
the form prescribed by law. It then becomes a case, 
and the Constitution declares that the judicial power 
shall extend to all cases arising under the Constitu¬ 
tion, laws, and treaties of the United States.” 

It is contended in behalf of the appellant that rights 
depending upon or arising out of the laws of the United 
States have been infringed in that administrative public 
duties enjoined by the Constitution and laws upon the 
appropriate officers of the government have been exercised 
in derogation of the rights of the citizen, in this case the 
appellant, and when this situation is disclosed to the court 
in accordance with the methods prescribed by the laws of 
the United States anti the rules of the court, a “case"’ 
within the purview of the Constitution has arisen and the 
judicial power of the United States attaches to that case. 
And here the question arises, when a citizen approaches 
the bar of the court in the legally prescribed manner with 
a petition in due form setting forth a case within the con¬ 
stitutional meaning of that term, can the presiding judge 
arbitrarily deny such citizen, the rule which the law pre¬ 
scribes shall be the preliminary step placing the case in 
such an attitude towards the court that the proceedings 
may approach the point when it may be determined whether 
a “cause” exists? The action of the court below' as dis¬ 
closed by its opinion was substantially an cx parte hearing 
on an imaginary demurrer to plaintiffs petition, and on 
the merits of the case as set out in the petition. 

In the celebrated case of Marbury vs. Madison ( 1 Cranch, 
p. 137), the plaintiffs moved the Supreme Court for a 
rule on the Secretary of State of the United States to show 
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cause why a mandamus should not issue commanding him 
to cause to l>e delivered to them respectively their several 
commissions as Justices of the Peace of the District of 
Columbia. The rule was laid and duly served. On the 
return day no cause was shown and a motion was made 
for a writ of mandamus. Testimony was taken and after 
lengthy argument the court reached the conclusion that 
a clear “case” for a mandamus had been made out but it 
discharged the rule on the ground that the Supreme Court 
had appellate jurisdiction only in such cases. Here the 
plaintiffs had stated no cause of action within the jurisdic¬ 
tion of the court and the court discharged the rule for want 
of jurisdiction, nevertheless the court recognized the pre¬ 
sentation of a “case” and issued the rule accordingly. 

In the case of Kentucky Z'S. Dennison, Governor, (24 
How. 66) the Supreme Court of the United States was 
petitioned by the state of Kentucky for a rule on the gov¬ 
ernor of Ohio to show cause why a mandamus should not 
issue to effect the delivery by the governor of Ohio to the 
state of Kentucky, of a fugitive from the latter state. The 
Supreme Court took cognizance of the case, caused a rule 
to be served upon the state officers of Ohio who appeared 
and contested the jurisdiction of the court in the premises. 
The case was ably argued and the court decided that it was 
without jurisdiction to afford the relief sought. The same 
procedure was followed in the case of Kansas z’s. Colorado 
185 U. S. 125, and although the court dismissed plaintiff’s 
bill it was for the reason that a “cause of action” was not 
made out. 

In the case of Kentucky z's. The United States, 204 U. S. 
331, the Supreme Court of the United States entertained 
a bill against the United States, although it was apparent 
upon the face of the pleadings that the United States had 
not consented to be sued, for which reason the bill w r as, after 
lengthy argument, dismissed. 




8 


In the case of the Valley Paper Company vs. the Joint 
Committee on Printing of Congress, Mr. Justice Wright 
of the Supreme Court of the District of Columbia after 
reviewing some of the cases hereinbefore cited said: 


“In order for the arising of a “case” it is not essen¬ 
tial that the plaintiff in fact possess a right to enjoy 
the relief which he seeks to obtain; not essential that 
he shall in fact be the possessor of a “cause of action”; 
it is the formal claim of the right to relief in which 
a “case” consists: and although his claim be ultimately 
resolved against him, the result of the proceedings 
through which that ascertainment is accomplished, does 
not deprive them of the character which up to that 
time had constituted a “case.” 


1 hroughout the opinion Judge Wright carefully differ¬ 
entiates “case” and “cause of action.” His able opinion 
sheds much light on this question. The Court below admits 
that a “case” was made out by the appellant, and then pro¬ 
ceeds to give an advanced opinion on the merits of the 
case. 


The printing act of January 12th, 1895, (28 stats, L. 
601) enacts that— 

Sec. 1 . “There shall be a Joint Committee on 
Printing, consisting of three members of the Senate 
and three members of the House of Representatives, 
who shall have the powers hereinafter stated.” 

Continuing the act provides that: 

Sec. 3. “The Joint Committee on Printing shall 
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fix upon standards of paper for the different descrip¬ 
tion of public printing and binding, and the Public 
Printer shall, under their direction, advertise in two 
newspapers, published in each of the cities of Boston, 
New York, Philadelphia, Baltimore, Washington, 
Cincinnatti, St. Louis, Louisville, Omaha, Denver, San 
Francisco, and Chicago, for sealed proposals to furnish 
the Government with paper, as specified in the schedule 
to be furnished to applicants by the Public Printer, 
setting forth in detail the quality and quantities re¬ 
quired for the public printing. And the Public Printer 
shall furnish samples of the standards of papers fixed 
upon to applicants therefor who shall desire to bid.” 

The act provided further: 

Sec. 5. “The sealed proposals to furnish paper 
shall be opened in the presence of the Joint Committee 
on Printing, and the contracts shall be awarded by them 
to the lowest and best bidder for the interest of the 
Government; but they shall not consider any proposal 
which is not accompanied by a bond approved by a 
judge or clerk of a court or record in the penalty of 
five thousand dollars that the bidder or bidders, if his 
or their proposal is accepted, shall enter into a contract 
to furnish the articles proposed for, and by satisfactory 
evidence that the person making it is a manufacturer 
of or dealer in the description of paper which he pro¬ 
poses to furnish.” 

When Congress provided by Section one of the printing 
act that the Joint Committee on Printing should be com¬ 
posed of members of the Senate and House it did not there¬ 
by give to the membership of the committee any different 







function to perform than would have been required of them 
had they been Cabinet officers or subordinates in the Ex¬ 
ecutive Departments. In Marbury vs. Madison the court 
held: 


“It is not by the office of the person to whom the 
writ is directed, but the nature of the thing to be done, 
that the propriety or impropriety of issuing a mand¬ 
amus is to be determined.” 

It is indisputable that Congress required of the Joint 
Committee on Printing the performance of executive func¬ 
tions. The Constitution conferred all the legislative powers 
upon Congress and that body itself cannot be taken to have 
attempted to enlarge those powers any more than it could 
be understood to have attempted to delegate its functions 
or authority. The awarding of a contract for paper for 
the Government of the United States and the enacting of 
the circumstances antecedent to such an award are as clearly 
executive functions as any performed by a Cabinet officer 
or any of his subordinates. Who could be found to seriously 
claim that the advertising for proposals, the passing upon 
the formality of the proposals and the proposal bond and 
the awarding of a contract to one of the bidders is an 
administrative and executive function when performed by 
an officer in one of the executive departments, but a legis¬ 
lative function when performed by a committee composed 
of Senators and Members. This brings us to the irresist- 
able conclusion that as the action of the committee respect¬ 
ing the awarding of the contract for paper for the public 
printing and binding for the Government is an adminis¬ 
trative or executive act, in so far as the act is ministerial 
it is subject to review by mandamus. Here the question 
arises as to whether the discretion lodged in the committee 
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to determine who was the lowest and best bidder in the 
case at bar, had been exercised. The fact that the com¬ 
mittee awarded contracts for several items to the plaintiff 
at the opening of bids on January 20th, seems to preclude 
all controversy as to whether or not the Champion Coated 
Paper Company was a reliable bidder. 

The figures compiled by the committee or under their 
direction and published in the schedule of bids by direction 
of the committee (Rec. Exhibit A) leaves no doubt that the 
plaintiff was the lowest bidder on the items for which it 
claims a contract. The situation as stated therefore leads 
to the very reasonable conclusion that inasmuch as the 
plaintiff for many years had been furnishing the qualities 
and quantities of paper which it had bid to furnish and 
was regarded at the first opening of bids as so reliable as 
to be entitled to an award of quite a number of items and 
was manifestly the lowest bidder on many items at the 
second opening of bids less than a month subsequent to 
the opening when several items were awarded to it, it 
would seem that this would bring the case within the per- 
view of the provision of section five of the printing act, 
requiring that the committee shall award to the lowest and 
best bidder for the interest of the Government. To all 
intents and purposes, the discretion lodged in the Commit¬ 
tee had operated. They had determined the character and 
responsibility of the bidder and when it was discovered that 
the appellant was the lowest bidder a situation existed 
which required that the Committee award a contract to 
the appellant. They were legally bound to perform the 
ministerial act of making the award. The law does not 
contemplate that the Committee shall play fast and loose 
with the bidders who are bound to enter into a contract 
after their bid is opened, if the Committee makes an award 
to them. The appellant submitted to the unreasonable 
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conditions of paragraph 13 of the proposal (Rec. p. 8) 
which would safeguard the Government against unreason¬ 
able or exhorbitant prices and by this paragraph the Com¬ 
mittee admits that the “market price" is a test of reason¬ 
ableness, and it also admits that it is the agent of the Gov¬ 
ernment and not of Congress. The bidders are also obliged 
to fortify themselves against the possibility of failure to 
deliver the orders placed by the Government, should they 
be awarded a contract, and having complied literally with 
the conditions antecedent to placing an acceptable bid, and 
relying on the imperative language of Sec. 5 of the Print¬ 
ing Law, respecting awarding to the lowest and best bid¬ 
der, the Committee cannot in law nor in good conscience, 
withhold a contract where a satisfactory bidder is the lowest 
bidder. The duty of the Committee in these circumstances 
is mandatory. The provision that the Committee shall 
award a contract to the lowest and best bidder is no more 
susceptable of evasion by the Committee than is the prov¬ 
ision that the Committee shall be composed of three mem¬ 
bers of the House and three members of the Senate, or 
that the Committee shall fix upon standards of paper, or 
that the bids shall be opened in the presence of the Com¬ 
mittee. “Shall’' cannot be construed to mean “may” in 
one place and “shall" in another at the election of the Com¬ 
mittee, especially when a distinction is sought to be made 
in the same section of the Printing Act. But it is contended 
that the action of the Committee in rejecting the bids was 
in accordance with the provision in the advertisement for 
proposals, that the Committee reserved the right to reject 
any or all bids, or to accept any bid or any part and reject 
the other part if in its opinion, such action would be in the 
interest of the Government. The learned Justice in the 
court below in passing on this provision said that the 
provision was obviously within the authority of the Com¬ 
mittee in the light of the language of the Printing Act. 


* 
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In this connection the court said: 

“The court is now asked by petition to revise the 
action of the Committee in this behalf, and require the 
Committee by the writ of mandamus to reconsider 
its^iction and award to the petitioner contracts for 
theitems upon which it was the lowest and best bidder 
on the occasion mentioned. The court is of the opinion 
that it has no power or authority to do anything of 
Jthe kind. To comply with the prayer of this petition 
would in effect call for a construction of the law under 
which this court would have to require the Committee 
to award contracts to the lowest and best bidder, no 
matter what price was submitted in the proposal or 
bid. To so hold would be to place the Government 
completely at the mercy of bidders, no matter how out¬ 
rageously high the price might be, tested by market 
and other appropriate conditions to be considered, if 
it happened to be the lowest and best bid, the contract 
must nevertheless be awarded.” 

The court has very fairly stated the position of the ap¬ 
pellant. Our contention is that when the Committee dis¬ 
covers that a bid submitted is the lowest and best bid in 
the interest of the Government where there is fair competi¬ 
tion and no charge or basis for the charge of collusion or 
fraud, which situation obtained in the case at bar, there 
yet remains for the Committee nothing to do but perform 
the ministerial act of awarding the contracts. There is 
no charge of fraud or collusion but on the other hand the 
opinion of the court below is predicated upon the assump¬ 
tion that the bids of the appellant were regular, formal, 
reasonable, consistent with the market price and the lowest 
and best bids submitted to the Committee in response to its 
request for bids. 
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THE THIRD ASSIGNMENT OE ERROR. 

If the Committee had rejected all bids for the purpose 
of again advertising for new proposals a different question 
might be presented but it should be borne in mind that the 
Committee rejected the lowest and best bids and all other 
bids submitted, in other words, exercised the “obvious 
authority” extended to it under the printing law according 
to the court below, for the express purpose of buying 
the paper which appellant had bid to furnish, in the open 
market. We contend that the Committee thus violated its 
authority as obviously appears from the Printing Act. In 
order to get a clear understanding of an organic act it 
is sometimes helpful to resort to the report on the bill 
from which the act is evolved, that the evils to be cured 
by the act might more clearly appear. The Printing Act 
of January 12th, 1895, is the revision of the laws relating 
to Public Printing and Binding in force on January 12th, 
1892, when the old law with amendments and additions was 
reported in the Senate of the United States and was later 
considered by both houses of Congress until the date of 
its approval January 12th, 1895. 

The report on the bill (Senate report No. 18—52nd 
Congress, 1st session), contains a summary of the history 
of Public Printing. Among the incidents of graft under 
former printing laws there appears the following state¬ 
ment : 


“Cornelius Wendell, who executed much of the 
public printing for years, contributed $100,000 for 
political purposes in four years. Besides this he paid 
to the elected printers of the Senate and House, whose 
contracts were sublet to him by these officers. $200,000, 
and he loaned to political friends on insufficient secur- 
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ity, $150,000 within that time. In 1852 a master 
printer contracted to do the Post Office printing for 
93% off the old price allowed the printer, or seven 
cents on the dollar as compensation.” 

This incident is cited for the sole purpose of showing 
that it was the intention of Congress in passing the print¬ 
ing act to prescribe a mode of procedure for procuring the 
Public Printing and Binding which would be as free as 
possible from fraud. Open market purchases and other 
informal methods of procuring paper were intended to be 
abolished except in emergencies but the present Committee 
has lost sight of the intent of the law and has established 
a method entirely at variance with the clear intent and 
meaning of the printing law. By its attitude the Com¬ 
mittee has assumed superiority to the united will of Con¬ 
gress and the President. 

That the present personnel of the Joint Committee on 
Printing is composed of men of the highest character and 
the most scrupulous integrity is beyond question but never¬ 
theless it was obviously the intention of Congress in pass¬ 
ing the printing act to protect the Government against the 
possibility of fraud even by the Joint Committee on Print¬ 
ing. Among the safe guards to this end were the follow¬ 
ing: that there shall be a Joint Committee on Printing, 
composed of three members of the Senate and three mem¬ 
bers of the House, that the Joint Committee on Printing 
shall fix upon standards of paper and the Public Printer 
shall under their direction advertise in two newspapers in 
each of twelve cities for sealed proposals, that the Public 
Printer shall furnish samples of the standards of paper to 
applicants who desire to bid, that the scaled proposals shall 
be opened in the presence of the Joint Committee on Print¬ 
ing and that the contracts shall be awarded by them to 
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the lowest and best bidder for the interest of the Govern¬ 
ment, that they shall not consider any proposals not accom¬ 
panied by proper bond, that no contract shall be valid until 
it has been approved by the Joint Committee on Printing, 
that the Public Printer shall compare every lot of paper 
delivered bv any contractor with the standard of quality 
fixed upon by the Joint Committee on Printing and shall 
not accept any paper not conforming to it, that the Public 
Printer, during the interval between the default of a con¬ 
tractor and the making of a new contract with the lowest, 
best and most responsible bidder for the interest of the Gov¬ 
ernment among those whose proposals were rejected at the 
last opening of bids or while advertising for new proposals, 
shall, under the direction of the Joint Committee on Print¬ 
ing purchase in open market at the lowest market price all 
paper necessary for the public printing (Sec. 9), that the 
Joint Committee may authorize the Public Printer to pur¬ 
chase paper in open market whenever they may deem the 
quantity require so small or the want so immediate as not 
to justify advertisement for proposals and to make con¬ 
tracts for the same. (Sec. 11). And the Committee is 
authorized to give permission to the Public Printer to pur¬ 
chase material other than paper in open market whenever in 
their opinion it would not promote the public interest to 
advertise for proposals and to make contracts for the same, 
but that such purchases shall not in any term of six months 
exceed the sum of $50 for any particular article required. 
There appears in the printing act therefore but two instances 
in which purchases of paper may be made in the open 
market, to wit: in Section 9 and Section 11. It was clearly 
the intention of Congress that large quantities of paper 
such as are required for the Government should be pur¬ 
chased only after competitive bidding and then only on 
formal contracts made as the result of such bidding, for 



either 3 months, 6 months or one year. (Sec. 4, P. L.) 

The most ardent advocates of the Committee’s prerog¬ 
atives would hardly be heard to say that the Committee 
could reject all bids in order to create an immediate want 
authorizing open market purchases as provided in (Sec. 
11), so that it is obvious that the Committee violated the 
law in rejecting all regularly submitted proposals, for the 
express purpose of purchasing all paper in the open market . 
And here it may profitably be observed that the growing 
disposition on the part of government officials to exercise 
authority and discretion arbitrarily, and the unreasonable 
requirements with which those seeking to contract with the 
Government are compelled to conform, emphasizes the 
necessity for invoking and the justice in granting writs of 
mandamus. Such condition tends to increase the cost of 
commodities to the Government, as it is becoming a well 
known fact that contractors with the Government often 
find themselves bound by an agreement which is uncon¬ 
scionable and one-sided. 

The printing law does not provide that the Committee 
may reserve the right to reject any and all bids but it has 
been held that even though the statute did prescribe that 
the right should be reserved to reject any and all bids, 
nevertheless, this right must not be exercised arbitrarily. 
In 28 Op. A. G. 254 in an opinion rendered to the Sec¬ 
retary of War, the Attorney General said: 

“I am of the opinion that you cannot ignore the 
requirement of the joint resolution and executive order 
above referred to, to award the contract for the pur¬ 
chase of material and equipment for use in the con¬ 
struction of the Panama Canal to the lowest respons- 
oble bidder, simply because such bidder has been ad¬ 
judicated to be a party to a combination in restraint 
of trade in violation of the Sherman Act.” 
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The W ar Department had issued an executive order pro¬ 
hibiting the award of a contract to any party who had been 
a violator of the Sherman Anti Trust Act, but Congress 
by a joint resolution had provided that contracts for fur¬ 
nishing material for the construction of the Panama Canal 
should be awarded to the lowest responsible bidder. Again 
in 28 Op. A. G. 388 in rendering an opinion to the Sec¬ 
retary of W ar on a similar phase of the previous question 
the Attorney General said: 

“These Statutory Provisions provide a uniform sys¬ 
tem for the purchase of supplies. They embrace all 
the requirements to secure that object. They con¬ 
template the advertising for proposals, definite and 
specific proposals by competitive bidders, a fair and 
impartial opening and comparison of the bids, and an 
award by competent authority. The award must be 
'to the lowest responsible bidder.' This responsibility 
is not confined to pecuniary responsibility. A dis¬ 
cretionary power, to a certain extent, must be reposed 
in the authorized officer to judge of the quality and 
utility of the article or service offered. The statute 
says, ‘for the best and most suitable article.’ It is 
also provided that the right is reserved ‘to reject any 
and all bids.' This authority can only be exercised in 
conformity with the obligations imposed by the statute. 
It is not a right to arbitrarily and capriciously reject 
any bid. And so in the statute of 1901, and those 
following providing that the purchase of supplies ‘shall 
only be made after advertisement, and shall be pur¬ 
chased where the same may l>e purchased the cheapest, 
quality and cost of transportation, and the interest of 
the Government considered,’ the phase ‘the interest of 
the Government considered,' does not enlarge the 
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authority of the contracting officer, but has reference 
to the cost amt adaptability of the supplies for use of 
the Government. Indeed a literal construction would 
confine it to the cost of the articles." 

This last observation is particularly applicable to the 
case at bar for the Committee furnished all samples. 

Section five of the Printing Act provides that the Com¬ 
mittee “shall not consider any proposal which is not accom¬ 
panied by a bond approved by a judge or clerk of a court 
of record in the penalty of five thousand dollars, that the 
bidder or bidders, if his or their proposal is accepted, shall 
enter into a contract to furnish the articles proposed for.” 

The proposal bond of the appellant was approved by the 
committee and its bid was considered and scheduled as 
strictly formal, it furnished satisfactory evidence that it 
was a manufacturer of the classes of paper it undertook to 
furnish, although for many years it had been furnishing 
to the Government the quantities and descriptions of paper 
on which it had bid. 

THE WRIT OF MANDAMUS. 

In the following cases a writ of mandamus was issued 
to compel the award of a contract when it was shown that 
the complainant was the lowest responsible bidder. 

State ex rel. Whedon vs. York County (13 Neb., 57). 
State ex rel. Woodruff-Dunlap Printing Co. vs. Cornel 
(52 Neb. 25). 

People ex rel. Putnam vs. Buffalo Co. (4 Neb., 150). 
People ex rel. Nathews zs. Buffalo (5 Miscl. 36, 25, 
N. Y. Supp. 50). 

Beaver vs. Darke Co. (21 Ohio St. 311). 
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Beaver vs. Institution for Blind (19 Ohio St., 97). 

State vs. Marion Co. (39 Ohio St., 188). 

No department of the Government is greater than or 
above the law and certainly no man nor set of men is im¬ 
mune from its operations. But in order that vested rights 
may not lx* infringed it is imperative that those entrusted 
with the execution of the law may not administer it oppres¬ 
sively and capriciously. To this end the writ of mandamus 
is provided, and without it the balance of the Government 
departments, against each other, might not be maintained, 
and the vested rights of citizens violated with impunity 
and without redress. The Committee in performing the 
function of awarding contracts is not in any sense engaged 
in legislative business, but in executing or administering 
a law already made, and certainly it cannot lx claimed for 
the Committee that it is not amenable to the provisions 
of the Printing Act, because Congress passed it and the 
Committee is a part of Congress. We concede that when 
the Committee is engaged in framing legislation or in the 
consideration of bills prior to their passage, they are per¬ 
forming a legislative function wholly immune from Judicial 
review, but when it is engaged in administering a law and 
executing it then they are as much a proper subject for 
mandamus as anyone else who performs administrative 
functions. We know of no exact Federal paralell for the 
action the court is asked to take in this case but we have 
a firm reliance in the wisdom and fortitude of this court. 
There are numerous state cases which involve the same 
principles as the case at bar. Among them are the follow¬ 
ing: 

In Wolfe vs. McCaull (76 Va., 876) the Virginia legis¬ 
lature had passed a bill and it was sent to the governor for 
his signature. Before he signed it, however, the legislature 
by a joint resolution recalled the bill. The court decided 
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that the legislature had no power over the bill after it was 
sent to the governor for his signature and a writ of mand¬ 
amus was issued. In Gray, Governor, vs. the state (72 
Ind., 567), the writ of mandamus was issued against the 
Governor, Attorney General, Treasurer, and Secretary of 
State of the state of Indiana, compelling the performance 
of official duties which the said officers had refused. 

In state ex rel. Benton vs. Elder (31 Neb., 169) a man¬ 
damus was issued compelling the speaker of the House of 
Representatives of the state of Nebraska to open and publish 
the returns of the general election held on November 4th, 
1890. The speaker defended on the ground that the mat¬ 
ters charged in the information related wholly to the poli¬ 
tical branch of the government of the state and were not 
within the jurisdiction of the court, that the joint resolution 
of the two houses directed him not to open and publish the 
returns until after the determination of election contests. 

In ex parte Pickett (24 Ala., 91) Pickett, a member of 
the House of Representatives of the state of Alabama, 
secured a writ of mandamus against the speaker of the 
House compelling him to certify the petitioner’s mileage 
account to the controller of the public accounts. 

In state vs. Moffitt (5 Ohio, 362) the Supreme Court 
of Ohio issued a mandamus compelling the governor to 
issue a commission to the duly elected or appointed offi¬ 
cers of the state. 

There are numerous cases in which a writ of mandamus 
has issued to the courts some of which are the following: 

In ex parte Parker (120 U. S., 737) to the Supreme 
Court of Washington. In Hudson vs. Parker (156 U. S. 
277) to the District Court of the United States. 

In the following cases the writ has issued to the justices 
of the Circuit Court of the United States. 

Ex parte Schollenberger (96 U. S. 369). Va. vs. Paul 
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(148 U. S. 107). In re Hohorst (150 U. S. 563). In 
re Conway receiver (178 U. S. 421). In the matter of 
Christenson (194 U. S. 458). In re Winn (213 U. S. 
458). In re Key (189 U. S. 84) to the court of Appeals of 
ihe District of Columbia. In the matter of the Washing¬ 
ton and Georgetown Rail Road Company (140 U. S. 91) 
to rhe court of Appeals of the District of Columbia. 

The preservation of the Sovereignty of the Government 
nor the integrity of either of its departments does not 
depend upon the exercise of arbitrary authority under the 
guise of discretion, in fact its preservation lies in a dif¬ 
ferent direction. The term “official discretion” has been 
many times made the cloak for rank injustice. In the 
case at bar the arbitrary action of the Committee has 
resulted in great damage to the appellant as a bidder and 
tax-payer. The increasing number of cases in which the 
aid of the courts is invoked, attests to the growing tend¬ 
ency on the part of Government officials to substitute auto¬ 
cracy for reasonable discretion. The most recent decision 
of importance was the case of Lane vs. Hodlund (U. S. 
Adv. Ops. 1916, p. 558) taken to the Supreme Court by 
the Government on a writ of error to this court. In sus¬ 
taining this court the Supreme Court said: 

“Thus in a case like this, where, according to the 
conceded facts, no proceeding was begun within the 
prescribed period, there is no room for the exercise of 
discretion or judgment, but, on the contrary, a plain 
duty to see that the entryman receives a patent.” 

“True, this court always is reluctant to award or 
sustain a writ of mandamus against an executive 
officer, and yet cases sometimes arise when it is con¬ 
strained by settled principles of law and the exigency 
of the particular situation to do so. Kendall vs. 
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United States, 12 Pet. 524, 9 L. ed. 1181; United 
States vs. Schurz, 102 U. S. 378, 26 L. ed. 167; Roberts 
vs. United States, 176 U. S. 221, 44 L. ed. 443, 20 
Sup. Ct. Rep. 376; Garfield vs. United States, 211 
U. S. 249, 53 L. ed. 168, 29 Sup. Ct. Rep. 62; Bal¬ 
linger vs. United States, 216 U. S. 240, 54 L. ed. 464, 
30 Sup. Ct. Rep. 338. And see Noble vs. Union River 
Logging R. Co., 147 U. S. 165, 37 L. ed. 123, 13 
Sup. Ct. Rep. 271; American School of Magnetic 
Healing vs. Me Annuity, 187 U. S. 94, 47 L. ed. 90, 
23 Sup. Ct. Rep. 33. This, we think, is such a case. 
As quite apposite we excerpt the following from the 
unanimous opinion in Roberts vs. United States, 176 
U. S. 221, 231, 44 L. ed. 443, 447, 20 Sup. Ct. 
Rep. 376: 

“Unless the writ of mandamus is to become prac¬ 
tically valueless, and is to be refused even where a 
public officer is commanded to do a particular act by 
virtue of a particular statute, this writ should be 
granted. Every statute to some extent requires con¬ 
struction by the public officer whose duties may be 
defined therein. Such officer must read the law, and 
he must therefore, in a certain sense, construe it, in 
order to form a judgment from its language what 
duty he is directed by the statute to perform. But 
that does not necessarily and in all cases make the 
duty of the officer anything other than a purely minist¬ 
erial one. If the law direct him to perform an act 
in regard to which no discretion is committed to him, 
and which upon the facts existing, he is bound to per¬ 
form, then that act is ministerial, although depending 
upon a statute which requires, in some degree, a con¬ 
struction of its language by the officer. Unless this 
be so, the value of this writ is very greatly impaired. 
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Every executive officer whose duty is plainly devolved 
upon him by statute might refuse to perform it, and 
when his refusal is brought before the court he might 
successfully plead that the performance of the duty 
involved the construction of a statute by him, and 
therefore it was not ministerial, and the court would, 
on that account, be powerless to give relief. Such a 
limitation of the powers of the court, we think, would 
be most unfortunate, as it would relieve from judicial 
supervision all executive officers in the performance 
of their duties, whenever they should plead that the 
duty required of them arose upon the construction of 
a statute, no matter how plain its language, nor how 
plainly they violated their duty in refusing to perform 
the act required.” 

I 

J 

If our proud claim for our Government, that it is “one 
of laws and not of men,” be still deserved, the law must 
continue to furnish a remedy for the violation of vested 
legal rights. This is the primary duty the Government 
owes its citizens. The idea of civil liberty can be predicated 
upon no other hypothesis. 

We conclude therefore, that unless the Joint Committee 
on Printing is to lie regarded as infallible or amenable only 
to the Supreme Ruler of the Universe, their acts in proper 
cases are subject to review by the writ of mandamus issued 
by a court of competent jurisdiction. We believe that the 
case at bar presents such a situation and respectfully sub¬ 
mit to this honorable court that the ruling of the Supreme 
Court of the District of Columbia should be reversed, a 
rule to show cause issued, and the prayers of the petition 
granted. 

FRANK E. ELDER, 
Attorney for Appellant. 











